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Current debates in migration studies underestimate or neglect altogether the implications of the privatisation of migration management. Outsourcing control and detention functions to private companies is part of the paradigm of new public management. Such outsourcing has created self-reinforcing mechanisms and lock-in effects. However, the extent to which such privatization is embraced varies internationally depending on the degree of neoliberalization of the state. Empirically, the article therefore analyses developments in countries with divergent levels of privatization of migration management, including the UK, Australia, the USA, Germany and the Netherlands. 
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1. INTRODUCTION

Existing political science scholarship on migration is somewhat state-centric (Brochmann and Hammar 1999; Geddes 2003; Cornelius et al. 2004), whilst the activities of non-state actors are commonly somewhat neglected (a cogent exception is Lahav 1998). Conversely, disciplines associated with business have virtually ignored the question of migration management, despite the significant involvement of large transnational corporations (TNCs). Migration scholars base their assumptions about state sovereignty on an outmoded concept of the state and risk losing sight of important outsourcing processes of migration control that arise from the internalization of neoliberal ideology. This neoliberalization does not only imply a change in policy output, but, more importantly perhaps, a change in institutional dynamics and the number and nature of actors involved in the formulation, design, and implementation of migration policy. However, it is also acknowledged that neoliberalization has not assumed the same phenotype everywhere; different varieties of neoliberalism exist across different countries. 

This article examines empirical developments regarding the privatization and outsourcing of migration management countries prima facie associated with neoliberalization, namely the United Kingdom, the United States and Australia, and two control cases, in which neoliberalization can be assumed to have taken on a different form, namely the Netherlands and Germany. The main hypothesis is that different varieties of neoliberalism correlate with varying degrees of involvement of private actors in migration management. This hypothesis informs the case selection. 
Privatization and outsourcing does not necessarily imply that migration control is carried out by private actors in lieu of actions otherwise taken by public authorities. Thus, neoliberalization even in the varieties of neoliberalism where it is most pronounced does not entail the retreat of the state entirely. The outsourcing to private companies is pursued due to an ideologically inspired faith in the superiority of service provision by private actors in general. Yet, the state involves private actors in migration enforcement in addition to maintaining – and often extending – a state migration management apparatus. The involvement of airlines, shipping companies and private security companies in the detention, prevention and control of migration flows, especially those considered unwanted, thus provides an additional layer of migration management and does not automatically result in the retreat of the state. Transportation companies are incorporated into the design of migration flow management and, in some cases, private security companies manage detention facilities. This is migration management by ‘remote control’ (Zolberg 1999). In exploring the broader context of grander paradigmatic in political economy, it also becomes possible to account for changes in migration management that the seminal contribution by Guiraudon and Lahav (2000) charts, but ultimately struggles to categorise. Migration control is indeed being extended ‘upwards, […] downward […] and outward’ (Guiraudon and Lahav 2000: 164), but there is systemic thinking behind these phenomena. 

The neoliberalized state therefore neither abandons migration control, nor does it necessarily become much “leaner”. Migrants are desirable in principle so long as they are perceived as useful human resources, while barriers are erected against the unsolicited entry of ‘undesirables’. Migration policy thus becomes an additional mechanism for human resources procurement, especially if it complements existing production strategies (Menz 2008). States have not lost their control capacity, but instead have sought new channels and mechanisms of control, including greater involvement of private sector actors. The neoliberal state prioritizes preoccupations about establishing business-friendly investment conditions. By no means does this imply a retreat or reduction of the punitive and disciplinary state functions and related capacities. If anything, the repressive and controlling elements of state power are expanded, whilst economic ‘embedding’ functions central to the Keynesian-dominated Fordist phase of mass production are shed. 

Gamble’s (1988) depiction of Thatcherism as a “strong state and a free economy” succinctly summarises this transformation. Earlier state theorists, including Poulantzas (2002) and Hirsch (1980), forecast a dichotomy between a liberalized economy and an increasing control and surveillance regime aimed at those considered deviant or somehow ill fit to contribute to the accumulation process. ‘(I)t seems to be precisely this incapacity to make a clear distinction between ‘threats’ and ‘resources’, between the ‘dangerous’ and the ‘labourious’ classes or, to follow another sociologically successful dichotomy, between ’social junk’ and ’social dynamite’, which compels the institutions of social control to regroup whole sectors of the post-Fordist labour force as ‘categories at risk’, and to deploy consequent strategies of confinement, incapacitation and surveillance.’ (De Giorgi 2006: 76). Wacquant makes a similar argument that stresses the rise of the disciplining penal state which renders what are often mere survival strategies into pathological and deviant behaviour, thus ‘penalizing the poor’ (Wacquant 2009).  

Recent strides in critical migration studies have emphasised attempts by the state not only to control mobility per se, which is not a new empirical phenomenon as Torpey’s (1999) study of more rigorous physical and legal control mechanisms emanating primarily from the nineteenth century documents. In addition, the state creates new boundaries that extend beyond the geographical and conceptual borders by creating zones of exclusion domestically and internationally (Andrijasevic 2006; Levy 2010; Peutz and de Genova, 2010). Domestically, the creation of ‘deportability’ jeopardizes the political, economic and social embeddedness of migrants and renders the status of certain migrant groups precarious as part of a deliberate political strategy. Indeed, one might go so far as to link this temporality even of any legal status proffered to disposability (Peutz and de Genova, 2010: 12, de Genova 2010: 47). If denominations of belonging and deserving citizens on the one hand and intruding outsiders on the other are inherently artificial, however, this in no way precludes the enforcement of such distinction from becoming in itself a commodified and privatized process.
 
Private actors are commonly bound by contractual arrangements, though following the classic principal-agent dilemma, privatization, once pursued, may well create self-reinforcing dynamics and lock-in effects with the growth of a migration prison industry complex that is difficult to control and curtail. By involving private actors in migration control, new policy dynamics are created in at least three different ways, which this article aims to illustrate. Firstly, path-dependent lock-in effects are being created that shape – though not determine – subsequent developments. The privatization of detention facilities has proven in practice a self-perpetuating policy choice that seems difficult to limit or undo even after a change in government.  Secondly, interest groups ‘by creating structures to control or adapt to uncertainty…have contributed to the development of a more complex and rapidly changing policy environment’ (Heinz et al. 1993: 371). New actors in migration policy present a potential for regulatory capture (Stigler 1971) in the sense of agents successfully influencing the principal’s position. This is somewhat ironic, given that privatization was often pursued to widen margins of manoeuvre by allowing speedy and flexible provision of detention space, unencumbered by lengthy public sector routines. Thirdly, involvement of private sector companies can also be seen as a way of outsourcing legal liability and the often unpleasant implementation of the most immediate and potentially aggressive forms of direct interaction with migrants. Responsibility and legal burdens can thus be shifted.  

2. THE OUTSOURCING OF MIGRATION CONTROL  

The emergence of post-Fordist production patterns, the abandonment of Keynesianism and the embrace of neoliberalism as a dominant paradigm in macroeconomic policy design (Soederberg et al. 2005) have reshaped the nature of the contemporary state with important repercussions for migration management. This link between the neoliberal restructuring of the state and migration regulation remains underexplored and underappreciated (a cogent exception is Köppe 2003). Notwithstanding the centrality of state sovereignty in scholarly migration debates, existing accounts often ignore the complex dynamics of involving private actors in migration control. Such debates also often do not appreciate the implications of the structural transformation of the capitalist state. 

Neoliberalism evades easy definitional attempts. Central elements of a definition can be discerned in a pronouncement by one intellectual “founding father” Milton Friedman: “A new ideology…must give high priority to limiting the state’s ability to intervene in the activities of the individual. At the same time, it is absolutely clear that there are positive functions allotted to the state. […] neoliberalism argues that it is competition that will lead the way. The state will police the system, it will establish the conditions favourable to competition…. Citizens will be protected against the state, since there exists a free private market, and the competition will protect them from another.” (Friedman 1951, cited in Peck 2010: 3-4).  

However, the internalisation of this ideology and policy manifestations vary across countries. While recent scholarly debates in comparative political economy have explored different varieties of capitalism (VoC) (cf. Hall and Soskice 2001), this preoccupation with institutional variety may have impeded the vision of the underlying object of study (Pontusson 2005). Modern capitalism entails different varieties of neoliberalism, defined both in terms of the degree of saturation by neoliberal ideology of state-society relations, state structure, and the nature of state regulation and activity as well as institutional phenotype. One of the faults of the VoC debate was to focus too closely on the latter and mistake institutional resilience for immunity from changes in the former dimension. It is hypothesized that varieties of neoliberalism which demonstrate high levels of neoliberalization along both dimensions are particularly prone to outsourcing migration control. Thus, in the more neoliberalized varieties, such as the Anglo-American countries USA, Australia and the UK, a more pronounced process of private sector involvement is expected than in the somewhat less strongly neoliberalized cases of the Netherlands and Germany. 

Elements of neoliberalism can be readily identified in the involvement of private actors in migration detention and prevention management. Cost shifting, blame avoidance, the end of state monopoly service provision in this area, the alleged efficiency and flexibility gains associated with private sector involvement and ideological preference for private sector providers all play roles in the outsourcing of direct control functions to transportation companies, including airlines, trucking and shipping companies. Migration control by remote control offers the advantage of shifting the financial burden – and also the blame in cases of non-compliance or accidents –  to third actors. States have also privatized detention of migrants, often concomitantly or even ahead of the privatization of prisons, in what might appear to be an exercise in testing feasibility. It is worth noting that it is unclear whether privatization actually affords better value for money. In fact, there is no scholarly consensus on the question of whether privatization of prisons, a related field, affords savings or may not create perverse incentives that will result in more detention and consequently higher costs (see inter alia Logan 1990; Sparks 1994).  


	But neoliberalization is not the only pertinent factor. Involvement of private actors is problematic for reasons often discussed within the framework of principal-agent problems. Policy-making institutions and rules of the game shift drastically – and, it would appear, irreversibly – once private sector actors become involved into migration control. While the immediate rationale underpinning the involvement of the private sector was almost entirely due to the neoliberal assumption regarding alleged efficiency gains, the ideological faith in the superiority of private sector solutions per se, and possibly cost savings, once such transition has been made, it creates self-perpetuating and self-enhancing effects that are difficult to counter. Lock-in effects and self-reinforcing tendencies are created that perpetuate past policy choices.   

Migration management behind the backdrop of a neoliberal restructuring of the state and its tasks does not entail ending migration flows altogether.  Human resources matter greatly and migrants are warmly welcomed or at least tolerated, as long as they promise to contribute to accumulation. The flipside of newly liberalized economic migration policies are more restrictive practices towards unsolicited migration flows, characterized as constituting an economic drain and a potential political threat. Neo-Marxist accounts of migration in the 1970s already highlighted the reserve army labour function that the postwar labour migrants often involuntarily inhabited, encouraged by business-government alliances (Castles and Kosack 1973, Castells 1975, Piore 1979). The renaissance of actively solicited economic migration in Europe in the late 1990s and its endurance in the United States and Australia are thus perhaps not altogether remarkable.  The neoliberalized state is inclined to a class-biased representation of interests because it considers its responsibilities towards lower socio-economic segments of society as consisting of control and surveillance (cf. Poulantzas 2002) and, where and if still possible, in re-commodifying ‘deviant’ individuals that seek to escape the confines of wage labour. What seems genuinely novel and a worthy object of analysis, however, is that such disciplining functions, including vis-à-vis migrants can be outsourced to private sector actors, even if they touch upon the Weberian monopoly over the legitimate use of force. 

3. APPOINTING NEW GATEKEEPERS: THE OUTSOURCING OF CONTOL TO TRANSPORTATION COMPANIES 


	
The end of the postwar boom and the economic disruptions of the 1970s precipitated more restrictive migration policies and ended the active recruitment of labour migration throughout western Europe. The United States and Australia similarly re-considered their migration quotas. However, in lieu of other sizable legal access channels, family reunion and increasingly political asylum emerged as principal migration categories. This rise in humanitarian categories of migration entailed individuals that were perceived as difficult to integrate into the labour market. Political instability in the 1970s led to dramatic increases in numbers of refugees worldwide. Consequently, by the mid-1980s, West European governments were exploring new mechanisms of controlling and impeding migration flows that arrived spontaneously and outside of tightly constrained economic migration channels (1). With the Iron Curtain still impeding land access, the key mode of transport was via air and to a less extent seaways. Classic emigration countries such as Australia and the United States had long since implemented legal provisions permitting either the imposition of fines (2) or at least obliged transportation companies to remove non-admitted foreign nationals (3). An early precedent can be seen in the 1793 UK Registration of Aliens Act, which obliged ship captains to report numbers, names and occupations of foreign passengers to local ports authorities upon arrival and introduced a GBP 10 fine, raised to GBP 20 in 1836, per passenger for which such information was not provided. One tool for closing this access channel was the delegation of control responsibilities to transportation companies, including airlines, shipping and trucking companies. While airlines had always been required to check the documentation of passengers at point of embarkation under the terms of the 1944 Chicago Convention on International Civil Aviation (Annex 9) (4), this document does not prescribe carrier sanctions and in fact expressly forbids them with an important caveat, however: ‘[carriers] shall not be fined in the event that any control document in possession of a passenger are found by a Contracting State to be inadequate or if…the passenger is found to be inadmissible to the State.’ (Art. 3.36 Annex 9) unless ‘there is evidence to suggest that the carrier was negligent in taking precautions’ (Art. 3.37.1).  

 The rationale behind the introduction of carrier sanctions was to impede unauthorised physical entry to Europe. Similar considerations motivated Australian and US policy-makers. However, in Europe at least, the involvement of airlines into migration control, identification document verification and deportation coincided with the rise of neoliberal ideology in the mid-1980s.  In practice, most of the burden fell on airlines, since few migrants chose to enter Europe as stowaways (interviews DE-TRANS-1, UK-TRANS-1) and trucking only played a minor role and then primarily in the early 2000s as a means to cross the English channel and enter the United Kingdom in a clandestine fashion (interview DE-TRANS-2, UK-TRANS-2). Shipping today plays practically no role whatsoever anymore as a route of transportation for undocumented or ‘stowaway’ migrants in northern Europe, although people ‘trafficking’ using naval vessels is, of course, commonplace in the Mediterranean. 
The co-opting of airlines into co-management commenced in earnest in 1987, when four West European governments introduced carrier sanctions in rapid succession. In January, Art. 8(4) and (5) of the (West) German 1965 Aliens Law was modified, introducing a penalty (Zwangsgeld) of DM 2,000, raised to DM 5,000 in 1990. But in addition, the transportation company is not only legally obliged to pay for repatriation (Rückbeförderungspflicht), a duty applicable for periods of up to 36 months after first attempted entry, but can also be held responsible for the cost of accommodation and living expenses of the migrant during this period (interview DE-TRANS-1; Cruz, 1991, p. 67-8). An additional penalty (Geldbuße) of up to DM 20,000 can be imposed in cases of negligence.   
	On 15 May 1987, the UK Immigration (Carriers’ Liability) Act introduced a fine of GBP 1,000 per non-admitted foreigner, doubled in August 1991 and extended to transit passengers without valid visa in 1993 (Asylum and Immigration Appeals Act 1993). Though a legal precedent to this regulation had existed in theory already and the obligation for transportation companies to return migrants at company expense to their country of origin had already been enshrined in the 1971 Immigration Act (Sched. 2, paragraph 8+19) (Nicholson 1997: 588), the additional fine was a new instrument.   
	In a 14 July 1987 modification of the 15 December 1980 law governing entry, visit and residence in the Kingdom of Belgium, carrier sanctions of approximately BEF 80,000 were introduced in instances in which carriers carried five persons or more to the national territory (Cruz 1991: 65ff.). 
	The Danish 8 June 1983 Aliens Act was modified on 17 December 1987, introducing a new Art. 59a. Effective as of 1 January 1989, fines of up to DKR 10,000 per passenger could be imposed. In practice, no consideration was even given to the question whether any such undocumented migrant be an asylum-seeker.  

	Though these four countries came chronologically first, the rest of the EU member states were to follow suit. Since 1991, Austrian authorities can claim ‘compensation’ (Konstenersatz) of up to ATS 20,000 per inadmissible passenger, unless a transportation company is willing to return the migrant immediately.   
	In France, law 92-190 of 26 February 1992 added Art. 20a to the 1945 Foreigner Law, introducing new responsibilities for carriers (Guiraudon 2002: 3). However, the fine of up to FF 10,000 cannot be imposed if the migrant’s claim for asylum is accepted or at least not dismissed as manifestly unfounded or if the carrier can demonstrate that valid documents were presented at point of embarkation and not obviously fake or tampered with. 
In the Netherlands, sanctions were first introduced in 1994, but were not applied in practice until December 1997. In the late 1990s, the Dutch government imposed fines on a number of airlines, including national flag carrier KLM, even involving the latter in a court case that was finally decided by the Supreme Court in 2000, entailing a EUR 4.5 million fine (Supreme Court LJN AA6456, 112 986, 11 July 2000, in Scholten and Minderhoud 2008: 141). In early 2000, the Dutch government signed a memorandum of understanding with the airline, entailing government-funded training for airline staff and obliging the airline in turn to apply due diligence, carry out detailed identification document controls at point of embankment and accept annually decreasing quotas for ‘non-admittables’. The Dutch border police dispatched immigration liaison officers to carry out pre-boarding checks, liaising with embassies abroad as well as the airlines. The first officers were seconded to immigration ‘hotspots’ including Accra, Moscow and Colombo as early as 1995 (Scholten and Minderhoud 2008: 136). Since then, twice a year a list of ‘high risk’ airports is collated. The 2000 Aliens Act summarizes these provisions, including the legal responsibility for airlines to bear the financial costs involved in deporting the non-admitted (interview NL-GOV-1). Elsewhere in Europe, Portuguese, Spanish, Italian and Greek legislation was also modified to contain provisions for imposing carrier sanctions.
	The 1990 Schengen Implementing Convention obliged EU member states to introduce carrier sanctions eventually, while only a year later the 27 June 2001 EU directive (EC 2001/51/EC, OJ L 187, p.45), initiated by the French government, forces member states to do so with important ramifications both for the two member states without such provisions in national law – Ireland and Sweden – and, by implication, the 2004 and 2007 newcomers along with Norway, Iceland, and Switzerland.

	This shedding of traditional responsibility to private sector actors met with little enthusiasm among the airlines. Though the authorities in some cases offered training and education measures (notably in Australia, Germany and the Netherlands) (interview DE-TRANS-1, AUS-GOV-2), they imposed significant financial burdens in terms of the obligation to repatriate and statutory fines. In Germany, there is the particularly punitive practice of forcing airlines to underwrite the accommodation expenditure of any such migrant throughout the entire sojourn on German territory. Even such training measures often involved a financial contribution by the airlines. In practice, it often proved difficult to enforce payment of fines levied, especially on foreign airlines. Annual expenditure for major European airlines on this aspect of migration management is in the mid-double digit millions of euros (interview UK-TRANS-1), while in Australia 0.12 percent of all arriving airline passengers are refused entry and are consequently repatriated at the airline’s expense (interview AUS-GOV-2). On top of preventive measures, constant training measures for employees and even research on ‘hotspots’ for emigration and passport fraud, the airlines face the unpleasant spectre of being obliged to carry deportees who commonly resist repatriation with the attendant negative implications for public relations, the hazardous impact on operational maintenance and the undesired attention of anti-deportation political activists (interviews UK-TRANS-1, DE-TRANS-1, UK-SEC-1). For major European airlines who rely on revenues from transit passengers for the lucrative trans-Atlantic routes, the control obligations imposed by North American governments also have important financial ramifications as do transit passengers absconding themselves whilst in transit in the airlines’ European hubs (interviews UK-TRANS-1, DE-TRANS-1, The Independent, 8 October 2007). However, airlines also profit from ticket sales; one source suggests that British Airways received £4.3 million in 2006 alone for the transportation of returned migrants (Ginn 2008: 14). This appears a rather low estimate, given that throughout the 2000s in excess of 50,000 individuals were deported from the UK annually. In 2007, UK carrier XL Airways withdrew from a £1.5 million contract with the Home Office entailing the removal of failed asylum seekers to the DR Congo. As the company could extract itself without legal repercussions, some doubt is cast on the allegedly legal obligation to partake in deportation. In any case, deportation is big business in the UK: in 2009-10, 64, 750 individuals were forcefully removed, necessitating a total spend of £18,073,370 on scheduled flights and £10,300,000 on chartered flights by the UK Border Agency (Lords Hansard 6 September 2010: 36W).

	Though in theory fines can also be imposed on other transportation companies, in practice this was mainly pursued with respect to British and continental European long-distance lorry companies, whose lorries were used – usually without knowledge or consent of the driver, but in a limited number of cases perhaps with tacit agreement – by immigrants who sought to cross from the northern French ferry ports, especially Calais, to Britain in the early 2000s. The UK Home Office reacted promptly and quite firmly by levying fines (interviews DE-TRANS-2, UK-TRANS-2), instigating protests among affected companies about being inadvertently blamed for border infractions outside of their immediate control and quite often even against their will (interviews UK-TRANS-3). The medium-term response was the introduction of more sophisticated technological means of spot-checking departing lorries in the French ports, which rendered the chances of success of such undocumented journeys much less likely. 
	
4. OUTSOURCING MIGRATION DETENTION 

While the outsourcing of remote control was proceeding apace, the management of the detention of “undesirable” immigrants also commenced in the mid-1980s and coincided with an ideological discovery with neoliberalism. In the following empirical section, evidence from the more radical neoliberal varieties of neoliberalism – Australia, the USA, and the UK – are juxtaposed with less entrenched varieties of neoliberalism, Germany and the Netherlands. 

Chronologically, the United Kingdom was the first European country to embrace the management of migration detention by private companies. The legislative foundation for detention was created in the shape of the 1971 Immigration Act, however, detention was intended as a tool for brief periods immediately prior to deportation. The UK Border Agency’s Enforcement Instructions and Guidance states, “Detention must be used sparingly, and for the shortest period necessary” (UKBA 2009a: ch. 55.1.3), though this appears to be frequently ignored in practice. As early as August 1970, the Conservative government contracted Securicor to manage a small detention facility in Harmondsworth near Heathrow airport and a second one near Manchester airport. Thus, the privatization of migration detention predates prison privatization. The early 1970s also witnessed the practice to hold detained migrants in prison, a practice only rendered illegal after passage of the 1999 Immigration and Asylum Act. In the late 1980s, Securicor also used a converted car ferry to house detainees. In 2011, ten detention centres in the UK focused exclusively on migration detention, six of which are managed by private sector companies with a total capacity of 2,935 places, representing a significant increase from its capacity of 250 in 1993 (Bacon 2005: 2). Strikingly, the contracts all involve only three multinational conglomerates, with recent consolidation and a bewildering array of trading names obfuscating the picture of an essentially oligopolistic market structure: Geo Group Limited, G4S and Serco. The former two are active in the United States and Australia as well. The contracts are lucrative, with total costs charged to the Home Office per detainee per week reach £1230 (Hansard 2 October 2006). G4S is also responsible for providing transportation services to both the Home Office and HM Prison Services. Despite repeated attempts made over a two year period, representatives refused to be interviewed for this study. Details of the contracts are not in the public domain.


Jones and Newburn (2005) chronicle the privatization of select prisons in the UK in the late 1980s in detail, which would also lead to greater private sector involvement in the management of migration detention centres. According to a 1988 survey by the Joint Council for the Welfare of Immigrants (1988) nearly half of all detained immigrants that year were held in another privately managed facility either in Harmondsworth or elsewhere.  Ideological zeal, advocacy by the neoliberal think tank Adam Smith Institute (1984; also notably Young 1987) and persistent lobbying from a UK subsidiary of the American company CCA as well as a fairly ideologically biased composition of the 1988 House of Commons Home Affairs Select Committee, including inter alia John Wheeler MP who simultaneously served as Director General of the British Security Industry Association,  were all contributory factors in the genesis of the 1991 White Paper Custody, Care and Justice: The Way Ahead for the Prison Service in England and Wales (Beacon 2005: 11-13). During 1991, two prisons were contracted out to private security companies, with Campsfield Detention Centre in Oxfordshire becoming Britain’s first major privately managed migration detention facility, run by Group 4 Securitas International (later G4S). 

Since its inception, it has proven impossible to eradicate the involvement of private companies, notwithstanding the change in government in 1997. Despite promising that “at the expiry of their contracts a Labour government will bring these prisons into proper public control and run them directly as public services” in 1995 (The Times 8 March 1995), the new Home Secretary Jack Straw broke his promise within seven days of Labour wining the 1997 national elections.  He agreed to two new privately financed prison deals immediately and was later to announce that all new prisons in England and Wales would be privately constructed and operated (Beacon 2005: 19). Hopes for a fresh approach to migration detention or the promised end to the private sector involvement were quickly squashed. While the 1998 White Paper Fairer, Faster and Firmer - A Modern Approach to Immigration and Asylum promised a distinction between asylum seekers and undocumented migrants in detention treatment, reserving it for the latter category, in practice, detention continued and new facilities came on stream. In fact, all new detention construction was to be carried out by private companies under the Blair and Brown governments. 

Negative publicity, direct action by political activists and protests by inmates have deterred any additional market entrants. A fire and major unrest at Yarl’s Wood in Bedfordshire in February 2002 that erupted over alleged mistreatment of inmates a mere three months after the opening of the site highlighted both the substandard quality of service and infrastructure provision and, in the detailed enquiry that followed the riots, the extremely tight schedule imposed on private contractors to construct the site. Yarl’s Wood had been constructed in record time and an official enquiry into the causes of the disturbances found that the facilities were of questionable standard, staff was poorly trained and had been hastily recruited (Shaw, 2004). The report also quotes senior Home Office officials who suspect that this rapid pace of detention holdings expansion was at least partially a result of the public policy commitment to setting annual targets for deportations, itself an outcome of pandering to a vociferously xenophobic yellow press.  Reports of abusive treatment of inmates were frequent (Ginn, 2008). One of the possible compounding factors was the poor state of working conditions in British detention centres, where unionization is generally discouraged, shifts can be up to twelve hours long and wages tend to lie barely above minimum wage level, as a Prison Inspectorate report on Campsfield House in 1998 uncovered (HMIP 1998: para 2.01-2.02). Major disturbances have also been recorded at Campsfield, Lindholme and Harmandsworth over the years. A number of these centres have been the subject of highly critical reports by the Chief Inspector of Prisons (2008).

In light of the high operating costs, perennially resurfacing problems with abusive treatment of inmates, and an uncertain deterrence effect on would-be migrants, it seems surprising that the privatization course was not seriously questioned. A number of scholars support the view that in the UK lock-in effects had been created. Harding (1998) argues that financing and contractual arrangements are designed to lock in governments with private contractor arrangements that are impossible to disentangle during the course of such contracts. In addition, continuous lobbying (UK-SEC-1) proceeded apace. The profitability of immigration detention induces companies to play an ‘originating role’ (Newburn 2002: 180) and act as policy entrepreneurs. Feeley (2002) concurs: ‘Historically, entrepreneurs may have been the single-most important source of innovation…Many – perhaps most – new forms of punishment in modern Anglo-American jurisdictions have their origins in the proposals of private entrepreneurs.’ The predominant role that private contractors play in British migration detention management also oddly places the government into a relatively weak bargaining position and perhaps partially contributes to the feeble degree of oversight and accountability exercised. While all immigration detention centres are subject to regular visits by HM Prison Inspectorate, it is not clear how consequential the sometimes highly critical reports are in practice. In any case, key operational and financial details of the contracts between the Home Office and private contractors are treated as confidential and of a private contractual nature, which impedes oversight by parliament.  


In both Australia and the United States, the privatization of prisons and migration detention centres proceeded concurrently. Notably, the involvement of private actors has also been continued after the election of centre-left governments. Privatization thus proved to be a bipartisan project. Both ideological neoliberal considerations and argument alleging costs savings have been used in justifying the outsourcing of detention management. In Australia, privatization of detention facilities commenced in 1997 under the conservative Howard government, though at the state level, prison privatization had been pioneered by the conservative state government of Queensland with the Borallan Correctional Centre near Brisbane in 1988 (McDonald 1994: 35). The 1992 Migration Amendment Act modifying the original 1958 Migration Act has rendered mandatory the detention of ‘unlawful immigrants’, which had previously been only permitted, but not prescribed, including all asylum seekers. The new legislation also removed the previous maximum time limit to detentions of 273 days. The responsible Department of Immigration and Australian Citizenship (DIAC) first cooperated with Australasian Correctional Services (ACC), a subsidiary of the US Wackenhut Corrections Corporations, entering a ten year general contract on 27 February 1998. 

Considerations of economizing, ‘value for money’, the US as a role model, an ideological preference towards private sector solutions and capacity concerns in the public sector were all factors in the initial decision (interview AUS-GOV-1). The Financial Management and Accountability Act 1997 obliges government procurement to be led by considerations of ‘value for money’. By 2001, DIAC was no longer convinced that ACC was providing this, but rather than re-thinking privatization altogether, DIAC simply re-tendered the job in August 2001, eventually deciding to replace ACC with Group 4 Falck on 27 August 2003 (ANAO 2006a). It is unclear to what extent intense criticism of this company’s operations from NGOs and several incidents of inmate protests in the six centres managed by this company may have played the role in the re-tendering. In any event, Group 4 Falck (later to trade as G4S) had at this stage purchased the parent company of ACC and complaints about abusive treatment of inmates continued. Notably, a 2004 audit by ANAO had identified major shortcomings of accountability and a lack of documentation regarding project management, recordkeeping, roles and responsibilities of personnel and expert advisors (ANAO 2006b) in the original tender. From a single detention centre in Maribyrnong near Melbourne, opened in 1966, the number of detention centres grew to include a centre in each province by 2009, including offshore facilities in the Christmas Islands. 
After a change in government in 2007, there were expectations that the new Labour government of Rudd would modify immigration policy significantly (Evans 2008), including an end to the controversial offshore processing of refugees in Nauru and the Christmas Islands, known as the so-called Pacific solution. Indeed, mandatory detention was modified somewhat and rendered no longer applicable to asylum seekers not considered a security threat. In addition, regular reviews of pending cases were introduced and a new Ombudsman was appointed to review decisions and avoid the somewhat opaque style that had prevailed, especially in the offshore centres. However, the facilities in the Christmas Islands were not closed down and, surprising to many, despite Labor’s promise in opposition, the tender underway in 2007 was continued. Accused of breaking an election promise, Minister of Immigration and Citizenship Chris Evans explained the rationale (Evans 2008): 
‘The absence of alternative public service providers would require the extension of the current contract arrangements for a minimum of two years. The cancellation of the tender process would expose the Commonwealth to potential compensation claims from the tenderers. […] The broader policy issues of public versus private sector management of detention services will be addressed following an evaluation at the end of the term of the contracts concluded as part of the tender process.’
 A parliamentary enquiry into migration detention in August 2009 highlighted the persistent concerns by NGOs over the lack of scrutiny and accountability of private service provision and reiterated earlier criticism regarding poor quality management, excessively high costs, and ineffective performance management systems (Parliament of Australia 2009). The 2009 Migration Amendment (Abolishing Detention Debt) Bill independent ended the practice of charging detainees for the costs incurred during detention. Insisting that the standards of service provision had been raised in the new tender, in May 2009 GSL was selected as the provider of services at the more low-security immigration residential housing facilities and transit accommodation, while Serco was awarded the contract for the more high-security 11 detention centres and related transportation services. Despite a mixed performance even on its own terms, that is, with regards to the promise of better value for money and higher standards of service, the fundamental course of privatization had not been reversed or even significantly questioned.

In the United States, immigration detention itself is a relative new phenomenon and the involvement of private companies spearheaded prison privatization. As early as 1979 the then-Immigration and Naturalization Service (INS) began involving private companies in detainment of undocumented immigrants prior to hearings or deportation, whilst by 1988 800 of the 2,700 foreigners in INS custody would be held by private companies (Mcdonald 1994: 30). In 1983, the INS entered its first major contract with the newly founded Corrections Corporations of America (CCA), established by the Corrections Commissioners of Tennessee and Virginia along with the Chairman of the Tennessee Republican Party in 1980. This company was to move into Britain and Australia and become a major international conglomerate. 

Shortly thereafter, the INS concluded a second contract with Wackenhut Services (since consolidated with GEO), initially to build and operate a detention facility in Denver, Colorado (Mcdonald 1994: 30). Throughout the 1980s and 1990s, both companies rapidly expanded their share of prison place provision and – thanks in no small part to the Reagan administration’s punitive Sentencing Reform Act of 1984 – the prison population rapidly swelled during these two decades. In immigration terms, the 1996 Illegal Immigration Reform and Immigration Responsibility Act proved a watershed, for it rendered even minor offences committed by legal residents grounds for mandatory detention and deportation and in such cases could also be applied retroactively. Consequently, the number of deportations doubled to nearly 60,000 between 1995 and 1997 (INS data in Ellermann 2009: 114). The INS continued to own few facilities itself and cooperated with state and local authorities for the detention of immigrants. In 2010, 67 percent of all detainees are kept in state and county jails, 13 percent in facilities owned by the re-christened Immigration and Customs Enforcement (ICE) and 17 percent in privately owned facilities (ICE 2010; interview US-GOV-1). A recent study suggests that repeated cases of overcharging ICE for migrant detention by country government and the spectacular growth in local prison facilities are the result of wrong incentives created by the outsourcing of migrant detention to local government (Greene and Patel 2007). Journalistic reports from California suggest that there and elsewhere such federal money had become a major source of revenue, amounting to US 55.2 million in 2008 alone (San Diego Union-Tribune 4 May 2008; Los Angeles Times 17 March 2009).   
The revival in the economic fortunes of CCA and GEO, the two major private prison companies along with smaller companies such as Cornell Corrections and Management and Training Corporation, commenced during the Bush jr. administration. In June 2003, the ICE set out a ten year strategy to remove all “removable aliens” from US territory known as “Operation Endgame” (US Department of Homeland Security 2003). Deportation levels rose to 349,000 by 2008 and average detention rates reached 31,345 (US Department of Homeland Security 2009). Supporting the expansion of privately managed detention facilities, CCA’s total expenditure expanded from USD 410, 000 in 2000 to USD 3 million in 2004 (San Diego Union-Tribune 4 May 2008). Consequently, 13 percent of CCA’s revenue, which reached USD 1.5 billion in 2008, came directly from ICE that year, federal contracts in total for 40 percent of revenue and the company provided 50 percent of all private prison beds in the US. Geo, which reported USD 1.2 billion in revenues for 2007, credits ICE for 11 and federal contracts for 27 percent of its operating revenue.  


The increased efforts to raise levels of deportation and mandatory detention have rapidly led to increases in capacity needs and the private providers have exploited this new demand. As in the Australian case, regardless of the political colour of the government, the decision to introduce private actors into migration co-management, originally taken for ideological reasons, was never questioned and privatization has been perpetuated since.   

By contrast, the privatization of detention facilities proved more politically contentious in the less radical varieties of neoliberalism. In the Netherlands, the Aliens Act 2000 created grounds for administrative detention in Sections 6 and 59. Section 6 on ‘border detention’ reads: ‘An alien who has been refused entry into the Netherlands may be required to stay in a space or place designated by a border control officer’, which ‘may be secured against unauthorised departure.’ According to Section 3, grounds for refusing entry include lack of valid travel document and/or visa, posing a threat to the public order or national security, and insufficient means to defray costs of staying in the country. 
According to the government’s accelerated asylum procedure, a decision on whether to allow asylum seekers to formally apply for asylum in the Netherlands should be determined within 48 working hours. During this initial period, asylum seekers are held at government-run application centres (interview NL-GOV-1). If the Immigration and Naturalization Service decides during the initial 48-hour period that further investigation is necessary, a ‘prolonged’ procedure continues at a temporary reception centre, which is run by an independent, government-funded agency called the Central Agency for the Reception of Asylum Seekers (COA) (interview NL-GOV-1). 
There are six detention centres and three ‘application centres’. In 2005, a total of 12,485 were detained; in 2006, 12,480; in 2007, 9,595; and in 2008, 8,585. G4S is involved in operating the Detentiecentrum Zeist with 540 inmates, which is located in Soesterberg near Schiphol airport. Public outcry over harsh conditions at detention sites, which was sparked in part by a 27 October 2005 fire at the Schiphol Airport detention facility that resulted in the deaths of eleven detainees due to poor fire safety procedures, has gradually led to some reforms, in particular with respect to safety regulations at detention facilities (interview NL-SEC-1). The minister of justice resigned over the ensuing protest and a subsequent study by this ministry confirmed poor health and safety practices (The Dutch News 22 September 2006). 

In the Dutch debate, the introduction of private sector companies has been relatively controversial and has consequently been undertaken only on a very limited scale. The main arguments used in favour were related to alleged efficiency and the potential for better value for money, yet the political backlash created by the incident at Schiphol has stalled any considerations of increased involvement of private sector companies. Lobbying activities are somewhat less pronounced than in the UK. However, despite the Schiphol scandal in 2005, with earlier fires on the site reported in 2004 and 2003, the contract with G4S was extended in 2007 for another six years, demonstrating a lock-in effect. G4S also provides approximately fifty percent of all security personnel for detention centres elsewhere, including in Zaandam, Rotterdam, and the Rotterdam-based detention boats (Ministerie van Justitie 2007, 2010; interview NL-SEC-1). Regular inspections are carried out by the Inspectorate for Sanction Implementation. Thus, though the involvement of private companies is less pronounced than in the previous cases, the Dutch case also provides evidence for lock-in effects and the endurance of privatization, notwithstanding the politicization and surrounding controversy.   

In Germany, the privatization of detention has proven highly politically contested and ultimately did not proceed fully. Detention and indeed prison management is the responsibility of the individual states. However, there are currently three prisons (Burg, Offenburg, Hünfeld) in which services are being provided by private sector companies. Hünfeld was a pilot project implemented by the right-wing Hesse state government in December 2005 after political agreement in the coalition treaty of 1999, despite significant resistance and vociferous criticism from the unions, the political opposition and a number of criminal justice experts. However, a legal panel within the Hessian state ministry of justice, briefed with examining the relevant legal framework, discovered that the criminal justice system is legally defined as being a component of the state’s legal remit (Staatshoheit) and this, in light of Art.33.4 of the German Basic Law, could therefore not be privatized. Consequently, Serco is providing general services to the prison, yet the wardens are civil servants and direct employees of the state of Hesse (Süddeutsche Zeitung 31 March 2008; interview DE-SEC-1). Both North Rhine-Westphalia and Brandenburg have tendered certain service provisions to private sector companies. European Homecare operates reception and detention facilities at Düsseldorf airport and at Büren. On a more modest scale, B.O.S.S. is providing auxiliary services in a migrant detention centre in Eisenhüttenstadt since 2000 (Flynn and Cannon 2009: 6-8). However, due to both legal concerns and political resistance to involving private sector companies in such a sensitive policy domain, there is no interest in broadening the remit of private sector involvement.    

5. CONCLUSION: PRIVATIZING MIGRATION CONTROL

The neoliberalized state does not lose sovereignty, nor does it endorse restrictive immigration policy across the board. It outsources certain control functions to private sector actors.  Debates regarding state sovereignty over immigration policy-making need to appreciate the implications of the internalization of neoliberalism.  The rise of private actors in the management of migration flows since the mid-1980s coincides temporarily with the embrace of neoliberal ideology. But this article also develops the hypothesis that different varieties of neoliberalism can be observed, more pronounced of which are correlated with a greater degree of involvement of private companies in punitive forms of societal steering. Both control and enforcement functions have been outsourced to private companies. Immigration policy management of physical access is characterized by the co-opting of transportation companies, while private security companies are involved in the operation of detention facilities. More radical varieties of neoliberalism, such as the Anglo-American cases of the UK, Australia and the United States feature a much more central role for private actors than is true in either Germany or the Netherlands. The main hypothesis can therefore be sustained in light of the evidence which suggests a strong correlation between this ideology and the extent of privatization in this domain. There are therefore broad paradigmatic politico-economic changes that help account for the restructuring of policy domains once considered essentially within the legitimate purview of the state. Though the empirical section also highlights the role of political lobbying by interested actors and the initiating role of right-wing political leaders, such privatization and outsourcing is strikingly enduring and can be linked to the different varieties of neoliberalism. The Dutch and German case, whilst not immune to privatization, thus also involved some degree of privatization of migration detention. It is also clear that the outsourcing of privatization to airlines involved yet other European countries with similarly less strong degrees of neoliberal saturation. The changing nature of the state and its opening of aspects of control once firmly considered a core domain are remarkable and novel phenomena, the implications of which ought to filter into future debates about the politics and policy-making processes of immigration.

This is even more so because privatization easily becomes an irreversible policy choice. Privatization of migration detention often accompanies prison privatization and creates powerful lock-in dynamics, which render policy reversals extremely difficult. Despite the changes in governments in all three Anglo-American countries over the course of the past 30 years, the general policy of privatization of detention has not been reversed and barely modified even under centre-left auspices. Similarly, despite the Netherlands representing a less radical variety of neoliberalism, in that case, private sector involvement was only limited, but not ended altogether, notwithstanding political protests and a mixed performance record. Privatization thus also creates powerful lock-in effects.. There appears to be a powerful dynamic towards self-reinforcing dynamics in this principal-agent relationship. Strikingly, though greater efficiency in the private sector through competition is a central tenet of neoliberalism, the actual value for money provided by private sector companies is not necessarily superior. But such assessments are impeded by the opaque nature of contracts. To the extent that the performance record of private companies is assessed independently, as in the UK and Australia, persistent problems are highlighted, yet seem to result in very little substantive action. Privatization of migration management, so closely linked to neoliberalization, thus seems very difficult to undo bar a more radical shift away from neoliberal ideology.  




Notes:
(1) Commenting on the introduction of carrier sanctions in the UK, then Home Office Minister Douglas Hurd stated that: “The immediate spur to this proposal has been the arrival of over 800 people claiming asylum in the three months up to the end of February” (H.C Hansard, Vol. 122, col. 705).
(2) The 1820 US Act Regulating Passenger Lists (section 4) required all captains of US-bound vessels to keep lists of their passengers. The duty of steamship owners to return non-admitted migrants at their own costs was enshrined in the 1902 Passengers Act.
(3) The Australian 1958 Migration Act establishes in Sect. 217 and 218 the obligation of owners of vessels to cooperate in the deportation of non-admitted foreigners. However, in most cases, the cost of this procedure is to be born by the deportee himself (sect. 210). An amendment, effective as of 1 November 1979 (sect. 229), introduces outright fines for carriers found guilty of having carried non-admitted foreigners, though extenuating circumstances shall be considered, especially if the owner or person in charge of the vessel can demonstrate that s/he acted in good faith and was presented with documents that appeared to be valid at point of embankment.
(4) “[o]perators shall take precautions […] that passengers  are in possession of the documents prescribed by the States of transit and destination for control purposes. […] Contracting State and operators shall cooperate […] in establishing the validity and authenticity of passports and visas that are presented by embarking passengers” (art. 3.39 and 3.40)
(5) Noll (2003: 311-12) reminds us that the Danish government had submitted a draft resolution suggesting the creation of regional United Nations processing centres to the UN General Assembly in 1986 (U.N.Doc. A/C.3/41/L.51). The Dutch government similarly suggested reception in the region of origin to the IGC in 1994 (Secretariat of the IGC, Working Paper on Reception in the Region of Origin, Geneva 1994).
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Interviews:

DE-TRANS-1 – interview with representative of German airline
DE-TRANS-2 interview with representative of German trucking sector interest association 
DE-TRANS-3 interview with representative of German shipping sector interest association
DE-GOV-1 interview with senior official at German Ministry of Interior Affairs
DE-BUS-1 interview with official at employer association BDA
DE-SEC-1 interview with representative of German sectoral employer association for security services
FR-GOV-1 interview with senior official at the French Ministry of Interior Affairs
FR-GOV-2 interview with senior official at the French Ministry of Interior Affairs
IRL-BUS-1 interview with interview with representative of Irish employer association
IT-GOV-1 interview with senior official at the Italian Ministry of Interior Affairs
UK-GOV-1 interview with senior official at the UK Home Office  
UK-BUS-1 interview with senior representative of British employer association
UK-BUS-2  interview with senior representative British sectoral employer association for gastronomy
UK-BUS-3 interview with senior representative British sectoral employer association for construction
UK-TRANS-1 – interview with representative of British airline 
UK-TRANS-2 interview with representative of British trucking sector interest association 
UK-TRANS-3 interview with representative of British shipping sector interest association
UK-SEC-1 interview with representative of British security sector interest association

NL-GOV-1 interview with representative of Dutch Ministry for Interior Affairs
NL-SEC-1 interview with representative of Dutch security company
AUS-GOV-1 interview with Australian Ministry for Immigration and Citizenship
AUS-GOV-2 interview with Australian Ministry for Immigration and Citizenship
US-GOV-1 interview with US Immigration and Customs Enforcement
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